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PROCEEDI NGS
(11: 03 a.m)

CHI EF JUSTI CE REHNQUI ST: We'l |l hear argunent
next in No. 03-358, the Departnent of Transportation v.
Public Citizen

M. Kneedl er.

ORAL ARGUMENT OF EDW N S. KNEEDLER
ON BEHALF OF THE PETI TI ONERS

MR. KNEEDLER: M. Chief Justice, and may it
pl ease the Court:

In February of 2001, an international
arbitration panel, convened under the North Anerican Free
Trade Agreenent, concluded that the United States’
continuation of a blanket ban or a noratoriumon the
operation of Mexican dom ciled comrercial carriers beyond
t he border zone in the United States viol ated NAFTA.

Soon thereafter, the President made clear --
excuse me -- his intention to conply with the arbitration
deci si on by invoking power specifically vested in him by
Congress to lift the noratoriumin order to conply with an
international trade agreenment. And the President in fact
did lift the noratoriumin Novenber of 2002.

In this case, the Ninth Circuit held that the
Federal Motor Carrier Safety Adm nistration, an agency in

t he Departnment of Transportation that is limted to a -- a
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saf ety mandate, was required to conduct an el aborate and
conpl ex environnmnental analysis of the President's foreign
trade and foreign policy decision before it could enter or
i ssue procedural safety regulations that were necessary to
i npl ement the President's decision. The Ninth Circuit set
asi de the procedural regul ations on that ground and

t hereby prevented the agency fromgranting certification
to carriers that under the President's decision were
eligible to receive it.

The Ninth Circuit's decision is incorrect and it
has frustrated the President's ability to conply with
NAFTA.

Congress and the President, the two entities
whose joint action brought about the lifting of the
noratorium are not subject to either NEPA or the
provi sions of the Clean Air Act that respondents rely on
to require an environnmental analysis. Accordingly, the
agency acted entirely reasonably in choosing to take the
President's action as a given, including any increased
traffic or trade that m ght occur as a result of the
President's decision and to, instead, focus its own
envi ronnental analysis on the effects of its own
procedural regul ations.

FMCA' s governnent -- governing statute requires

it to grant registration to any carrier that is willing
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and able to conmply with applicable safety, safety fitness,
and financial responsibility requirenments. The agency has
no authority to deny operating perm ssion to a carrier,
foreign or donestic, based on environmental concerns or
foreign trade concerns. It has no authority to
countermand the President's decision or to refuse to issue
the regul ations that were necessary to inplenment the

Presi dent's deci sion.

QUESTION: M. Kneedler, just a -- a background
fact. Perhaps | mssed it, but was there any parallel in
Canada? We're tal king about Mexico or Mexican vehicles.
| understood that originally there was the sane |imtation
for both.

MR. KNEEDLER: There was. And -- and soon
thereafter, the -- the noratoriumwas inmposed in 1982
originally, but it conferred on the President the power to
lift the noratorium and an agreenent was arrived at soon
thereafter with Canada. So since the early '80's,
Canadi an carriers have been -- have been permtted to
enter.

The -- the noratoriumwas remained in --
retained in effect by the President through subsequent
actions into the "90's. In the North American Free Trade
Agreenent, the United States included a reservation to a

conpl ete opening of the border for transporter operations
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by carriers subject to a phase-out, initially a phase-out
that would allow carriers from Mexico to operate in any of
the border States -- that was 3 years after the agreenent
was signed -- and then by the year 2000, to allow the
carriers to operate anywhere in the United States. The
Presi dent decided not to go forward with that because of
concerns about whether the safety regulatory reginme in
Mexi co was sufficient to prepare the Mexican carriers to
conme into the United States. So that is the reason why it
was hel d up.

And -- and the basis of the NAFTA arbitration
panel 's deci sion was that a bl anket prohibition on that
ground was not -- was -- was not perm ssible under NAFTA
and that the United States had to consider applications
from Mexican carriers on a case-by-case basis. It could
adopt special procedures to ensure that the carriers who
woul d be permtted to come in under the President's
l[ifting of the noratorium would satisfy the substantive
safety standards. And that is the set of regulations that
are at issue here.

But it's inportant to recogni ze that these are
not substantive safety standards. The substance -- the
standards that -- that Mexican carriers, like -- like
ot her foreign and donestic carriers in the United States

have to conply with, are -- have already been in place.
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Al'l that we are tal king about here are essentially
procedural or adm nistrative regul ations.

QUESTION: M. Kneedler, can | ask you a
gquestion? Because |I'mreally kind of confused about this.
|"mtrying to think through the case. Assune the
Presi dent wasn't involved at all and Congress had deci ded
to lift the nmoratorium and enact it and did everything the
President did and said, but before you do it, we want you
to, as a precondition, adopt these safety regul ations.
Woul d your position be any different?

MR. KNEEDLER: Oh, yes, yes. And it -- | think

it's the sane situation. The FMCSA, as a subordi nate

agency in the executive branch, | think would have to take
as a given that act of Congress just -- just as it was --
it was --

QUESTION: It wouldn't be any different. - -
you -- you --

MR. KNEEDLER: No, no. I --

QUESTION: | thought you were saying it's --

QUESTI ON:  Your position would be the sane.

MR. KNEEDLER: The sane. Yes.

QUESTION: ©Oh, well --

MR. KNEEDLER: That's what | -- |I'msorry.

QUESTI ON:  You scared ne for a m nute.

MR. KNEEDLER: No, no. | -- | m sspoke.
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(Laughter.)

MR. KNEEDLER: |I'msorry. | m sspoke. The
position would be exactly the sanme and -- and for very
simlar reasons, that that's essentially a political
decision, in the one case by Congress in your exanple, or
-- or by the President.

And -- and that's why Congress traditionally
vests an authority such as this in the President because
he is responsible for foreign relations and foreign trade.

QUESTION:  But -- but in either event, it would
not have been the kind of major Federal action that nust
be preceded by an EIS.

MR. KNEEDLER: That's correct.

QUESTION: That's your basic position.

MR. KNEEDLER: That's -- that's correct. |It's
part of the context in which the agency is operating, but
it would be presunptuous of the agency to take upon itself
a -- a determnation to evaluate or to second guess
effectively the President's determ nation.

QUESTION:  Well, but -- but it wouldn't be a
guestion of second guessing, would it, if the agency
regul ati ons in question could reduce sonehow the -- the
i npact that the -- the known action by the President,
who's pretty sure this was going to happen, woul d cause?

And -- and so it's sort of relevant, it seens to ne,
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whet her these rules issued by the agency could, if there
had been an environnental inpact statenment, have been
adjusted in such a way as to reduce the -- the
environnental inpact. |Is there any relationship between
these rules and the environnmental inpact that the
respondents are concerned about?

MR. KNEEDLER: Two things I'd like to say about
that. The first one is that the -- that respondents’
claimin this case and the Ninth Circuit's holding in this

case are not prem sed on the sort of tinkering with the

application and nonitoring rules that -- that you may be
referring to. The -- the premse of the Ninth Circuit's
deci sion was that -- that the President's lifting of the

mor at ori um was foreseeable and therefore FMCSA had to

eval uate the -- the nmuch broader question of whether

Mexi can trucks should be permtted to cone in at all.
QUESTION:  No, but I nmean, nmy point is it -- it

seens to me obvious that you don't have to evaluate in an

envi ronnental inpact statenent something that you have no

power - -
MR. KNEEDLER: Ri ght.
QUESTION: -- to -- to renedy.
MR. KNEEDLER: Right. As to your second point,
t hough, that -- that the agency m ght have been able to

refine the regulations in sonme way, that is not an
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argunment that respondents made to the agency. And under
Ver nont Yankee -- and this is critical to the operation of
-- of NEPA and the corresponding Clean Air Act provisions
is that an agency can only evaluate or -- or identify
errors if they're called to its attention.

QUESTI ON:  When did respondents first make this
point? You say they didn't nmake it in --

MR. KNEEDLER: The -- the first place that this
point -- | mean, it was really just in a sentence -- was
in areply brief in the court of appeals that they -- that
they -- that they -- they said that the agency m ght have
been -- been able to cone up with sonme nodified version of
-- of the regul ati ons.

But it's not very realistic to think that what
t he agency could do -- could perm ssibly do -- could have
a significant effect on -- on em ssions because --

QUESTION: Well, M. Kneedler, on -- on that --
going to that point, | mean, that goes to sonething
Justice Scalia raised and | wanted to raise it too. He --
he expressed, as a premise to his question -- and | had
assumed when | started out on this case -- that the agency
does not have to prepare an inpact statenent which takes
into consideration effects that the agency itself does not
have the authority to avoid.

MR. KNEEDLER: Ri ght.
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QUESTION: And -- and I'm | ooking -- by the way,
|"'mon page -- what is it -- 2a of -- of your brief where
you set out the statute down at the bottom of the page,
Roman (i). One of the things the agency has got to

di sclose is the environnmental inpact of the proposed

action. That | understand. They could avoid that in --
theoretically in -- in the general rule. They could say,
well, we won't take the proposed action if it has a very

bad effect. And that's consistent with what he assuned
and what | assuned.

But then you get to Roman (ii) and Roman (ii)
says they' ve got to disclose any adverse environnment al
effects which cannot be avoi ded should the proposal be
i npl emented. And that seenms to be broader. That seens to
say if your proposal, which in itself may be
environnental ly benign, is the trigger for action by other
agenci es or other people, which is not environnentally
beni gn, you've got to disclose the effects that will cone
about when you take the triggering action even though
you're triggering action is clean. AmIl -- am|
m sreadi ng that?

MR. KNEEDLER: Well, respondents have not relied
on that provision, but -- but ny -- ny understandi ng of
that is that that refers -- that refers to effects that --

that are within the agency's control.
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The -- the critical point -- and this -- this is
reflected in the -- in the regulations on page 4a, the
things that an agency is responsible for taking account of
under NEPA, are direct -- things that are directly caused
or indirectly caused. And caused is the -- is the
operative word. And this Court said in the Metropolitan
Edi son case that it's -- that -- that strict but-for

causation is not enough under NEPA.

QUESTION: But if -- if that's the -- if -- if
the -- if -- 1"Il call it (C(ii) here -- is -- is being
read in that way, then | take it what it neans -- let's

forget the presidential action here. Let's just take
conventional governnent action. |f you had, let's say,
si x Government agencies, each of which on a coordinated
basis was going to do sonething to bring about a result,
and the effect of the action of each one of those agencies
by itself really didn't amunt to nuch, but the action of
all six together anpbunted to a very great dea
environmental ly, there never would be an environnment al
i npact statenent that would take into effect the
cunmul ati ve acti on.

MR. KNEEDLER: Right.

QUESTION: Is -- is that fair to say?

MR. KNEEDLER: And -- and | was just going to

say there is a separate requirenment under the -- CEQ has
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el aborate regul ations that -- that flesh this out. And --
and CEQ has a regulation that the Ninth Circuit relied
upon and -- and respondents have -- have abandoned any
reliance on it, which is that an agency has to eval uate
cunul ative inmpacts. It has to -- it has to essentially
eval uate the increnmental contribution that its own action
will make toward a --

QUESTI ON: Then why doesn't that apply here?

MR. KNEEDLER: Because the -- the -- first of
all, the agency did that. It evaluated its increnental --
its increnental inpact. What -- what it did --

QUESTION:  But |I'mtal king about the cumul ative
effect. | -- | thought -- maybe | m sunderstood what
you' ve sai d.

MR. KNEEDLER: It -- it --

QUESTION: | thought under the Council of
Environmental Quality reg, at sonme point they had to take
into effect -- they had to disclose the cunul ative effect.

MR. KNEEDLER: Well, if you nmean -- if you nean
with the -- the --

QUESTION: The effect of all the agencies
together in nmy hypothesis. You' ve got six agencies. Each
of them does a little thing. Add the six together. You
get a big thing. | thought you were saying that under the

Counci|l on Environnmental Quality regs, somewhere al ong the
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i ne sonebody has got to disclose in an -- in an inpact

statenent --

MR. KNEEDLER: Yes, and -- and --

QUESTION: -- the cunul ati on.

MR. KNEEDLER: Right, and -- and what -- what
t he --

QUESTION: So why wasn't it done here?

MR. KNEEDLER: Well, the -- the agency here was
the only one taking action, and all the cunul ative i npact
requi rement requires it to do is to isolate what its
incremental contribution will be --

QUESTION: Well, that's under Roman (i), but
under Roman (ii) it's broader, and you said, | thought,
under the Council on Environmental Quality regs, at some
poi nt you've got to disclose the cunulative effect of al
of it. So on ny hypothesis, it's -- when -- who -- what

agency and when has to disclose the cunul ative effect --

MR. KNEEDLER: Well, if -- if there are --

QUESTION:  -- and why wasn't it done here?

MR. KNEEDLER: If there are -- if there are two
agenci es working in tandem-- see, the -- again, the

Presi dent --
QUESTION: So you're saying --
MR. KNEEDLER: -- the President --

QUESTION: -- it -- it would have been done here

14
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but for the fact that the President is not an agency.

MR. KNEEDLER: If two agencies -- if two
agencies are taking parallel action, they are supposed --
or coordinated action, they're supposed to coordinate
t he --

QUESTION: Right, and you're saying because the
President is not an agency, that doesn't apply here.

MR. KNEEDLER: Right. Right. And -- and --

QUESTI ON: Now, does the -- does the Council on
Environnmental Quality regulation say that the -- that the
di scl osure of cunul ative effect depends upon the action of
many agenci es as opposed to the actions of many persons to
whi ch an agency contri butes?

MR. KNEEDLER: It is -- it is -- it's
addressed --

QUESTI ON:  Yes, but what is it?

MR. KNEEDLER: -- more -- it -- it includes
nore --

QUESTION: But is it --

MR. KNEEDLER: It's not just limted to other
agenci es, but there's an --

QUESTION:  Then why didn't it apply here? We'|
assume the President is not an agency. Wy didn't that
requi renment apply here?

MR. KNEEDLER: The agency did conply by saying

15
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this is the context in which we were acting. Wat they
said is we have no control. And this is the --

QUESTI ON:  Yes.

MR. KNEEDLER: -- literally |anguage. W have
no control over what the President is going to do. It
projected -- it projected increases in traffic or -- or
increases in trade that m ght -- mght result or discussed

that. So that's really what the cunul ative i npact
analysis requires is to -- for the agency to put its own
action in context.

But where the agency's own action is marginal,
which is the case here, it can be expected -- these are
basically adm nistrative undertaki ngs by the agency,
application forms, and -- and on-site inspections. That
-- that where the agency's own action is going to

contribute so marginally to environnmental inpacts, the

rule -- the general rule of reason under -- under NEPA
does not require an agency to, for -- for exanple, conduct
a -- a nationw de study of Clean Air Act possible effects

of Mexican trucks in order to determne that its own
contribution is going to be m nimal.

And -- and what -- what -- as | nentioned, the
agency's contribution here arises sinply from devel opi ng
an application form a -- a preapproval analysis, on-site

anal ysis, of -- of the carrier in Mexico in nost cases, or
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-- or on paper, and then follow up nmonitoring and

i nspections. And the only real contribution to em ssions
t hat any of that would have are the -- are the roadside

i nspections where the engine mght be -- will be idling a
little bit while the truck is inspected and the agency
fully evaluated its contribution to increased eni ssions
for that and concluded that they would be negligible,

| ooked at in that way. And neither the Ninth Circuit nor
respondents have ever chall enged that.

And as | -- as | nentioned, although the -- the
Ninth Circuit treated the President's action as -- as a --
a consequence of what the agency did, the respondents have
receded fromthat position as well.

And they have -- they have relied on this
appropriations provision, section 350, as it's been
referred to in this litigation, which required FMCSA to do
certain things before it could spend any noney to approve
i ndi vi dual applications of carriers that would be eligible
under the -- under the President's lifting of the
noratorium But section 350 reinforces our position
because it reinforces the proposition that the agency's
role was limted to safety matters.

QUESTION: Did 350 Iimt itself inits
directions to the agency to safety matters?

MR. KNEEDLER: Yes. There's not -- there's no
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mention of -- of environment -- environnmental issues in --
init. And in fact, what it did is it further constrained
FMCSA' s discretion. \Whatever discretion -- and it -- and
it overrode or nmade nore strict the agency's initial
proposed regul ati ons by requiring safety evaluations in
Mexi co and stringent evaluations afterward. |t added some
very strict requirenents because Congress wanted to nmke
sure that the agency was going to inpose --

QUESTI ON: M. Kneedl er?

MR. KNEEDLER: -- stringent qualifications.

QUESTION: M. Kneedler, can | ask you anot her
ki nd of prelimnary question? | was just reexam ning the
statute that Justice Souter was calling your attention to.
And the President, of course, is not an agency within the
meani ng of the introductory paragraph. Does that nean
t hat an action taken by the President is not a ngjor
Federal action within the meaning of subparagraph (C)?

MR. KNEEDLER: Yes, because it -- it --

QUESTI ON:  Because if |I'm an agency --

MR. KNEEDLER: They kept it -- the duty -- the
duty is inmposed on the agency. That's the way it has been
under st ood.

QUESTI ON: | see.

MR. KNEEDLER: And the agency shall include in

18
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QUESTION: It should read any maj or Feder al
action undertaken by the agency --

MR. KNEEDLER: Yes.

QUESTION:  -- is inmplicitly --

MR. KNEEDLER: Because it says include in every
-- the agency in -- in the introductory part shall include
in every recomendation or report on proposals or nmjor
Federal action. | think it's referring to its own
proposal for a major -- a major Federal action.

QUESTION: And -- and we've held that? It's
certainly a permssible reading of it. |I'mnot sure it's
a necessary reading.

MR. KNEEDLER: | don't know that this Court has
ever specifically addressed it, but | think that's been
t he common understanding. And | think it follows in this
case fromthe exenption of the President from-- from NEPA
at all.

And the -- | -- | nmentioned before that section
350 serves to confine the agency's discretion here. And
the -- the agency's decision that an environnmental
assessnment was all that was necessary and a full-bl own
envi ronnental inmpact statenment was not required is
reinforced in this case by the -- by decisions of a nunber
of courts of appeals that have said that where an agency

does not have discretion, it does not have to prepare an
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environnental inmpact statenent because the purposes of
NEPA are really to informthe agency's own deci si on- maki ng
process and to informthe public so it can participate in
t he agency' s deci si on-nmaki ng process.

Where the agency essentially has no discretion
about whether to -- to go forward, as the agency here did

not, then to require a full-blown environnmental i npact

statenment of -- of clean air issues, which are exceedingly
conpl ex, before the agency would go -- could go forward
woul d not further the purposes of -- of NEPA and would

only serve, in fact, to slow down the process of conplying
wi t h NAFTA.

QUESTION: Well, in fact, an agency could
produce an EIS that said what we propose to do is
di sastrous and neverthel ess go ahead, could it not?

MR. KNEEDLER: Yes, yes. NEPA inposes no
substantive requirenment. But -- but in this case there
was really a need for expedition, and it's -- and that's
-- that's made evident here by the fact that the statute
t hat authorized the President to |lift the noratorium
provided for the President to give notice and allow public
comrent for that, but allowed himto waive that where
expedi tious action was required. And when the President
| ooked at the noratoriumin Novenmber of 2002, he

specifically invoked that tradition, dispensed with
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further opportunity for public coment because he
determ ned that expeditious action was required.

It's very nmuch like this Court's decision in
Crosby several terns ago in that way because the --
al t hough here it's a subordi nate Federal agency rather
than a State, but the result is to interfere with the
ability of the President to respond pronptly to an
i nternational disagreenent that had arisen out of a
foreign trade agreenent.

| did want to spend just a nonment on the Clean
Air Act conformty analysis point which the -- the
conclusion on that we think follows directly fromthe
concl usi on on NEPA.

Under -- under EPA regul ations that were
promul gated in 1993, respondent doesn't chall enge them
here, and the D.C. Circuit has upheld them Under those
regul ati ons an -- an agency is required to conduct a
conformty analysis and to conformits action only where
its action causes em ssions, but beyond that, where --
where the em ssions are subject to the agency's
practicable control and where the agency will maintain
that control through continuing programauthority --

QUESTION: That is -- that is set forth in the
regul ati ons?

MR. KNEEDLER: Yes. That -- that -- and that
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regulation is set forth in our -- in our brief on page 8a
of -- of the brief, the definition of the term indirect
em ssions, which el sewhere is described as the em ssions
for which the agency is responsible.

And in this case, it's -- it's very clear that
t he FMCSA does not have any control over or continuing
responsibility for the President's decision to |ift the
nmoratorium for the determ nation of whether carriers that
get registration will actually bring trucks into the
United States, what routes they will travel while in the
United States, and what em ssions they will have once
they're in the United States. Those are all things that

are beyond the agency's control.

QUESTION: M. -- M. Kneedler, | -- | read the
regs the sane way you do. The -- the interesting thing to
me was, although it's probably -- | guess it's academc

here is that the statute seenms to be broader than the regs
because the -- the statute would -- would require
attention -- and |I'mreading from page 45 of your -- your
brief where you set it out in the carryover paragraph.

The -- the statute would -- would require
attention to -- to anything by -- done by the agency which

woul d not only cause but contribute to a new air quality

-- to an air quality violation. And | -- | would suppose
even on the kind of the -- the lowlevel effect that the
22
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agency has disclosed here, idling notors and so on, that
the -- that the statute would cover it, although the regs
are narrower and the regs wouldn't cover it. Do you read
the statute the sanme way?

MR. KNEEDLER: The -- the regulations are an
interpretation of the statute the --

QUESTI ON:  Yes, yes.

MR. KNEEDLER: -- that the agency adopted
t hrough notice and coment rul emaking, and the -- the
preanble to that regulation contains a very extensive and
per suasi ve di scussi on by EPA about why it's necessary to
draw a |ine between the things that -- for which a Federal
agency can be reasonably held accountable or responsible
and those for which the -- after all, the States are
primarily responsible in devel oping --

QUESTI ON:  Yes.

MR. KNEEDLER: -- inplenentation plans.

And one of the -- one of the things that -- that
EPA specifically concluded, that it's unrealistic to think
t hat Congress neant that just because you need a permt at
the very outset -- we -- we quote this in our reply brief.
Just because you need a permt to do something should not
render the agency responsible for every subsequent thing
t hat sonmebody who gets a permt m ght do, get a driver's

license, for exanple, doesn't -- yes, it's a precondition
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to driving, but it doesn't nmean that the permtting agency
shoul d be responsible for evaluating of all the -- al
the --

QUESTI ON:  But they would have to disclose it.

| mean, if -- if you read the statute literally, w thout
the narrow -- | -- | don't mean to | oad the dice when

say narrowing -- w thout the agency interpretation, the
statute would be broad enough at least to -- to require

this agency to disclose its contribution.

MR. KNEEDLER: Well, | suppose under the
br oadest reading, but | think even that m ght -- m ght be
a extensive reading of the regulation. And let nme also
just say again that respondents have not chall enged the
validity of the regul ation.

QUESTION: | know.

QUESTION: May | -- may | ask this other
question just in displaying ny ignorance of the whole
problen? But is it not conceivable that consistently with
the statute, that the agency could be conpelled to prepare

an environnental inpact statenent but neverthel ess not

suspend the -- or nevertheless let the trucks come in?
MR. KNEEDLER: | -- it -- it could voluntarily
do that, but the -- but the -- the case |aw --

QUESTION:  No. Assune you read the statute to

require it to make a statenent. Does it necessarily
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follow that the -- the -- there nust be an injunction

agai nst the trucks comng in while they -- while they do

that? | know normally it's -- it's done that --
MR. KNEEDLER: No. No, it -- no, it would not
follow and -- and --

QUESTI ON:  Which the converse of that is that
even if you're right, conceivably -- | mean, even if your
basic concern is right that the trucks should cone in,
concei vably the duty to prepare the statenment m ght
remain.

MR. KNEEDLER: NEPA has -- has not been
interpreted that way over the years where an --

QUESTION: But this -- this case involves the
President, so it's a very unusual case.

MR. KNEEDLER: But -- but even in the non-
presi dential case where an agency does not have
di scretion, because the EIS is designed to informthe
agency's decision-making power, and if it really has no --
no latitude in its decision-making, it would be
essentially pointless to prepare it.

QUESTI ON:  Yes, but assunming it was an agency
that had sonme discretion in the matter, my understandi ng
is it -- it can't go ahead without first making the
environnental inpact statenent.

MR. KNEEDLER: No, that's true, but -- but we do
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think that there is sone roomfor renmedial discretion

where -- where even if there's a violation, the -- not to
mention the -- the principle of prejudicial error under
the APA that if there's -- if there's a defect, it doesn't

al ways have to result in setting it aside.

If I may reserve the balance of ny tine.

QUESTION:  Very well, M. Kneedler.

M. Weissglass, we'll hear from you.

ORAL ARGUMENT OF JONATHAN WEI SSGLASS
ON BEHALF OF THE RESPONDENTS

MR. WEI SSGLASS: M. Chief Justice, and may it
pl ease the Court:

Congress gave FMCSA inportant choices to make
about safety before any trucks come over the border from
Mexi co. Those choices will determ ne which trucks cone in
and how nmany.

The reason for that is because as the safety
rules are made nore stringent, fewer trucks will be able
to neet the requirenments and those that do will be newer.

QUESTION:  But this wasn't your argunment. Your
argunment was, as -- as | understood it, that the reason
the EIS had to be prepared was not because there would be
any substantial environnmental inmpact fromthe nature of
t he safety standards, but because no trucks at all can

cone in until -- until the agency conmes out with this --
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with these standards. Isn't that right?

MR. WEI SSGLASS: The -- the argunent is that
because Congress pronul gated section 350 --

QUESTI ON:  Ri ght .

MR. WEI SSGLASS: -- no trucks can conme in until
t he agency makes these safety choices.

QUESTION: Okay. Therefore, that's a
consequence of the agency action. Therefore, the agency
has to do an EIS.

MR. WEI SSGLASS: That is correct. And in
addition, the --

QUESTION:  Now, just let me ask. The -- that
happens because the President's action is triggered by or
cannot occur until the agency takes this action.

Suppose you have a mad m|llionaire who has
applied for a -- a license fromthe Federal Conmunications
Comm ssion and there are others who are conpeting for the
same |icense, and he announces that if he is denied the
license and the license is given to sonebody else, he is
going to unleash a flood of trucks around the country,
pouring out em ssions and -- and greatly affecting the --
the air quality throughout the country. Does the FCC,
knowi ng that this is going to be the consequence of their
granting the license to this particular individual -- does

it have to do an environnental inpact statenent?
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MR. WEI SSGLASS: The -- the question --

QUESTI ON:  Concerni ng, you know, what the
environmental inpact of the -- of the mad mllionaire's
actions are going to be?

MR. WEI SSGLASS: The -- the only question is
whet her the -- first -- there are two questions. First,
whet her that the agency has control over -- over the
choices that it's making, and second --

QUESTION:  Has no control over the mad
mllionaire, just as this agency has no control over the
Presi dent .

MR. WEI SSALASS: If -- if the -- if the -- if it
cones down to foreseeability, when the agency takes --

QUESTION: The mad millionaire put it in
witing. It -- it's sworn to. |It's absolutely certain
he's going to do it. He really is crazy.

(Laughter.)

MR. WEI SSGLASS: The -- the critical point is --
is whether the agency has a choice about the -- the
options that it is going to take. |If the agency has
control over what it's going to do, and in the reasonably
foreseeable --

QUESTION: It does. It does. It can deny the
license to this person and give it to sonebody el se.

MR. WEI SSGLASS: Right. Then -- then the
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question just becones foreseeability, and if it's
foreseeabl e, the agency then has to take account the --
the effects of the --

QUESTION: So the FCC would have to do an EIS in
this situation.

MR. WEI SSGLASS: In that situation, that is

correct.

QUESTI ON: That's absurd.

MR. WEI SSGLASS: But that --

QUESTION:  Fine. Now, suppose --

QUESTION: That is so absurd.

QUESTION: -- instead of the mad mllionaire,
what the -- we have the mad mllionaire. But now what the

statute says is every license that's issued for safety --
saf ety purposes -- has to be a stanp that you put in the
car, and then there's a rule that says, no stanp shal
issue until the Post O fice Departnent certifies it wll
be red or blue. All right? And noreover, there could be
an environmental inpact just fromthe red and blue. |
mean, one reflects the --

Now, the Post Office knows that if it tells you
what color it is, then they'll have it, and if they have
it, they give out the license. And if they give out the
license, the mad mllionaire is going to |l et | oose snoke

t hroughout the Nation. Does that mean that the Post
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O fice Departnent has to wite an environnental i npact
statenment about the mad mllionaire? No. The answer is
clearly no. Isn't it?

But the only problemis your theory doesn't tell
me why.

MR. WEI SSGLASS: The -- the reason is this. 1In
-- in this case the agency has significant choices to make
about safety. Congress --

QUESTI ON: And so does the Post Ofice. It's
going to be red or blue. Now, the relationship between
the red and blue choice and environnental being w ecked
t hrough the snoke of the mad mllionaire is zero. And
now, you want to say that's not true with this safety
regul ati on. So expl ain why.

MR. WEI SSGLASS: Because it's -- it's what
Congress -- it's how Congress set up the -- the situation.
Congress said that no trucks conme in until the agency
makes these choices and Congress gave the agency
di scretion about those choices and those choices wll
determ ne which trucks conme in and how many and therefore
the environmental effects.

Now, just because the -- there is -- there is
anot her actor that has to make deci sions and has to take
action before there will be any environnental effects does

not renove this from maj or Federal action.

30

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

That's the Robertson case that this Court
deci ded where the agency has to decide yes or no to issue
a permt. Upon issuing the permt, nothing will happen
until a private construction conpany builds a ski resort.

That -- that is -- that is what -- what is going
on here. The -- the agency has this significant choice to
make about what to do in its -- in its regulations, and
once it makes that choice, but only then, will the trucks
be over --

QUESTION:  Now, was this basis for the Ninth
Circuit decision?

MR. WEISSGLASS: | -- | believe this was the
basis for the Ninth Circuit decision. The President and
t he agency have separate actions to take, and it's not
t hat --

QUESTION: But -- but in -- in --

QUESTION: But the Ninth Circuit seened to ne to
speak in terms of but-for causation and that just because
t he agency knew that many nore trucks were going to be
com ng in, even though as a result of sonebody el se, the
fact that the agency -- that they couldn't come in until
t he agency acted neant that the agency had to do an EIS.
That -- that seenms a very doubtful proposition to ne.

MR. WEI SSGLASS: It really is very simlar to

t he Robertson scenario. The construction conpany coul dn't
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take any action until they got the permt.

QUESTION:  Yes, but the permt could have
forbi dden the action. The permt related to whether --
the -- the agency's decision related to whether this
construction conpany could build a ski resort or not.

Thi s agency's action has no bearing upon -- upon the
environnent. |t has no bearing upon whether the -- the
Presi dent can take his independent action. |It's just been
artificially connected just the way the mad mllionaire's
was.

MR. WEI SSGLASS: Justice Scalia, the -- the
di fference --

QUESTION: They -- they were not part of the --
of the programto deci de whether the ski resort is going
to be built.

MR. WEI SSGLASS: The -- the difference here is
that the agency has significant choices to make about
safety. It can determne, in fact, how many ol der trucks
are going to be coming in. And it's the older trucks that
are nmore polluting. And -- and --

QUESTION:  No, but can't the -- isn't the
agency's discretion to determ ne whether ol der trucks cone
in or not a discretion which is supposed to be exercised
on the basis of safety considerations rather than

envi ronnental consi derati ons?
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MR. WEI SSGLASS: But that's the point of NEPA,
that -- what NEPA says is just because you have a safety
agency doesn't nmean it can divorce its safety
considerations fromthe environnent. [t doesn't have
to --

QUESTI ON:  Those safety considerations that are
within its control that would be affected by its safety
regul ations are mnimal. | don't think anybody said that
this woul d have been a major Federal action requiring an
environmental inpact statenment if there were nothing
i nvol ved except whether these safety rules are going to
cause nore pollution or not. Your -- what you're using to
require the EISis the fact that, boom once they come out
with their safety rules, floods of -- of Mexican trucks
cone into the country.

MR. WEI SSGLASS: That's part of it, but the --
but it's also true that what the agency does can -- can
have a huge effect in terns of how many trucks are
actually going to cone over. Even if you assune that sone
trucks are definitely going to cone over, what the agency
does is -- is going to have a big effect.

The agency specifically says that the rules are
going to target high-risk trucks -- and this is fromthe
environnental assessnment -- to, quote, bring theminto

conpliance with United States safety and environnental
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| aws. The agency knew that there was this correlation
bet ween safety and the environnent. And we're talking
about tens of thousands of trucks, and a Mexican fl eet
that is skewed nuch older than the U S. fleet.

QUESTION: Well, don't -- don't the rules have
to be such that American trucks and Mexican trucks are
treated alike?

MR. WEI SSGLASS: | -- there's -- actually the --
the arbitral panel in NAFTA specifically said that the
U S. could treat Mexican trucks differently than U.S.
trucks as long as it has a good reason. But the Court
doesn't even --

QUESTION: It doesn't. Wuld it be a good
reason -- | mean, | take it you're here not being against
Mexi cans. You're against environnent.

MR. WEI SSGLASS: We're for environnent.

QUESTION: So if in fact -- yes. | nean for
envi ronnent .

(Laughter.)

QUESTI ON:  You' re against bad environment. All
right. We're all against that.

Now, if in fact it turns out that there is sone
ki nd of problem is -- does the agency have the power to
say if there's too nuch snoke or there's too nuch bad

effect, we want American trucks to have to tighten up too?
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We don't want just Mexican trucks to have to. W want
everybody to have to.

MR. WEI SSGLASS: Yes.

QUESTI ON:  Was that your position in front of
t he agency?

MR. WEI SSGLASS: The agency does have that --
t hat power. The -- the --

QUESTION:  All right. Then do they also have to
study the inpact of the Anerican trucks?

MR. WEI SSGLASS: If -- if the agency takes mgjor
action with respect to em ssions of U S. trucks, yes.

QUESTION:  No, no. But I mean, here you're
saying that this 350 requires themto start |ooking at al
t he snoke and so forth that comes up fromthe Mexican
trucks because their safety regs could have an inpact on
that. Well, if in fact the overall framework of this
inquiry is to make certain that we don't pollute the
environment or that we're safe in a context where Mexicans
and Anericans are to be treated alike, wouldn't they have
to go into the whole thing?

MR. WEI SSGLASS: No, because the agency
rul emaki ngs that we chall enge deal solely with the -- with
-- with trucks com ng over from Mexico. Now, if they were
to do a rul emaki ng about U. S. trucks, then that m ght be

an issue. But this is relating solely to Mxico.
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And -- and there are nunerous -- nunerous things

that the agency can do that -- that -- about safety of --
of trucks com ng over from-- the border from Mexico that
wi Il cause the older trucks that are both | ess safe and

nore polluting not to be able to conme in.

QUESTION: Were -- were these points pressed on
t he agency during the proceedi ngs?

MR. WEI SSGLASS: The -- the agency --

QUESTI ON:  Can you answer yes or no?

MR. WEI SSGLASS: Yes.

QUESTI ON:  Okay.

MR. WEI SSGLASS: The -- there were nunmerous
comments to the agency about safety, and the agency, as |
menti oned before --

QUESTION: But to say there were nunerous
comment s about safety doesn't certainly answer ny
questi on.

MR. WEI SSGLASS: The -- the agency said that it
was going to target high-risk trucks to be in conpliance
with safety and environnmental |aws. And because the rules
only deal with safety, that's a concession that safety
choi ces affect the environment. Nothing el se needed to be
told to the agency.

QUESTION:  Well --

QUESTION: So your -- your answer to mnmy question
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is no |l guess, that you did not press on the agency this
point. You say the agency already knew it.

MR. WEI SSGLASS: The -- right. The agency knew
it and the public was not required to cause the agency to
connect the dots.

QUESTI ON: Knew -- knew what ?

MR. WEI SSGLASS: The agency knew that there was

QUESTION: That -- that high-risk trucks are
what ? More pol luting?

MR. WEI SSGLASS: The -- the agency knew that --
that ol der trucks are both | ess safe and nore pol |l uting,
that there's a correlation --

QUESTI ON:  Bet ween pol | uti on and age.

MR. WEI SSGLASS: And -- and that -- and it
specifically --

QUESTI ON:  And was that brought to the agency's
attention as one of the things that they should take into
account in -- in their safety rules?

MR. WEI SSGLASS: The -- the agency had it --
said it in its environnmental assessnent and what | just
said. And the public commented that the ol der trucks are
nore polluting. And the agency admits it's a matter of
common sense that the older trucks are |ess safe.

QUESTI ON:  The agency did take it into account
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inits environmental assessnent and concl uded that there
was no significant environnmental inpact just fromthe

content of its rules, and therefore they didn't have to do

an ElS.

And | -- | had thought that it was not that cal
that you're challenging. | had thought that what you're
challenging is that may well be true, that -- that just

fromthe content of the rules, there's no significant

i npact. However, the rules trigger the presidenti al
action which lets in the Mexican trucks and that is the
significant environnmental inpact. Wasn't that the
accurate -- an accurate description of your case?

MR. WEI SSGLASS: Yes, both that and the choices
t hat the agency makes which will determ ne not only
whet her any trucks cone in but how many.

QUESTI ON: Not the choices alone. | do -- | do
not -- | do not understand you to have claimed that purely
on the basis of what safety choices the agency makes,
there is a significant inpact upon the environnment which
woul d be enough to trigger a requirenment for an EIS. Is
-- is that claimmade in your --

MR. WEI SSGLASS: We absolutely did -- did nake
that claimin -- in --

QUESTION:  All right. Can you point to that?

Because that -- to nme, that's what your answer to the
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problem you know, with the decal color. It -- it really
depended on that. And | do believe that they're saying --
and on that one, it seenms to ne, |ook, you have choice A
at the agency, B, or C, and this is nmore polluting than
that and the other isn't. | don't see why they wouldn't
have to wite an EIS for that. But | think that's what
they' re saying you never raised before the agency.

So could you tell me or could | get sonewhere or
is it in here the place that's particularly before the
agency where all this was gone into and raised?

QUESTION:  And too, where it was raised before
the Ninth Circuit.

QUESTI ON:  Yes.

MR. WEI SSGLASS: If | could, I'd like to start
with the Ninth Circuit. W raised it in our reply brief,
as M. Kneedler said. And the Ninth Circuit passed on it.

QUESTION: No, no. But that's not the issue.
The issue really is the agency for ne.

MR. WEI SSGLASS: Ckay.

QUESTION: | nmean, where -- where before the
agency was it raised?

MR. WEI SSGLASS: The -- the agency, as | said,
agreed there's this correlation between safety and the
environnent. There -- the public did not need to tell the

agency what to do with that because Vernont Yankee makes
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it an obligation of the agency to consider every
significant aspect of the environmental effects of its
action. This is not a situation like in Vernont Yankee
where someone rai sed an i ssue about unchartered territory
and refused to clarify. The agency has an affirmative
obligation to take this into account because it had the
predicate facts in front of it.

QUESTION:  All right. Are you saying we didn't
raise it before the agency? The reason we didn't is that
we didn't have to. All we had to do was raise it when we
appeal ed fromthe agency. |Is that your answer?

MR. WEI SSGLASS: You said it nuch better than |
could. Yes.

QUESTI ON: Okay.

QUESTION: But if that's your answer, then you
didn't raise it, and then the question would be does an
agency have to have figured out here that its different
alternatives in front of it mght have had differentia
environmental inpacts that they didn't take account of.
Now, how am | going to answer that question?

MR. WEI SSGLASS: The answer i s yes.

QUESTION: | know you think --

MR. WEI SSGLASS: Because --

QUESTION: -- it's yes. | want to know what |

read --
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MR. WEI SSGLASS: Yes.

QUESTION: -- and try to -- try to figure out
whet her it is yes.

MR. WEI SSGLASS: Because --

QUESTI ON:  What -- what -- go ahead.

MR. WEI SSGLASS: Because -- thank you, M. Chief
Justi ce.

Because in the joint appendi x at page 193, the
agency admts this correlation, and it was also record
evi dence before the agency that the Mexican fleet is nuch
ol der than the U S. fleet, that the older trucks are nore
polluting. And so it stands to reason -- and -- and this
is what the agency has to do when it's considering
environnental effects is |ook at what its safety choices
are going to do in terms of the environment.

QUESTION: Well, why did -- why did you wait
until the petition for rehearing in the Ninth -- Ninth
Circuit to raise it before that court?

MR. WEI SSGLASS: It wasn't rehearing. [t was on
areply brief. It was in response to the agency's
adm ssion in its opposition brief that the stringency of
t he standards does have this effect.

QUESTION: What -- here is -- here's what the
Ninth Circuit said. DOT's assessnent that its regul ati ons

w || cause em ssions below the anmpbunts specified in 40
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C.F.R. 93 blah, blah, thus excusing it from nmaking a
conformtory determ nation is based on the predicted
em ssions in its EA. As we have already determ ned,
however, DOT failed to conduct a reliable environnmental
anal ysis because of its illusory distinction between the
effects of the regul ati ons thensel ves, which is what we've
been tal king about, and the effects of the presidential
resci ssion of the noratorium

It seens to nme it was essential to the Ninth
Circuit's decision that you have to take into account,
before -- before you win, the -- the inpact of the
President's decision. The Ninth Circuit did not base it
just on the effects of the regulations thensel ves.

MR. WEI SSGLASS: The -- and the Ninth Circuit
al so said that the -- the environnmental assessnment was
i nadequate for, quote, not considering additional
alternatives such as, for exanple, proposing nore
stringent controls on incom ng Mexican trucks. The Ninth
Circuit clearly recognized that there was this correlation
bet ween a stringency of the rules and the environnental
ef fects.

Now, it's very inportant to understand that the
way Congress set this up was it's not that the agency is
sonmehow overriding a presidential decision. There are two

separate and i ndependent decisions here. The President
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has authority over trade issues the way Congress gave him
that authority. But the Congress at the sane tine said

t hat the agency has authority over safety issues. These
are two separate things.

QUESTION: Yes, it's true that the Ninth Circuit
said just what you said it said, but it was quoting the
general requirement, | think, which exists in the way you
describe it. And here, | guess the question is, is given
their environmental assessnent, had they failed to fulfill
that requirenment and so it would require sonmebody to point
out to them Ilook at this environmental assessment. This
envi ronnental assessnent is not adequate to fulfill that
requi renment that we all know exists. Now, what about
t hat ?

MR. WEI SSGLASS: The -- I'"'mnot quite sure |
under stand t he questi on.

QUESTI ON: Renenber, what we're tal king about
now i s the agency is considering alternative A, B, or C.
They all involve safety. They're likely to have
differential inpacts on snoke and so forth. And now they
have in front of them an environnmental assessnent, and the
envi ronnental assessnent explains to them why they don't
have to do nore than they' ve done in respect to just what
we' re tal king about. Everyone agrees that the requirenent

is what you said. The Ninth Circuit says it. \Wo told
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the agency that this EA is inadequate when it tells you
you don't have to do nore in respect to that to assessing
one, two, and three, you know, et cetera.

MR. WEI SSGLASS: The -- the agency --

QUESTION: | think that's --

MR. WEI SSGLASS: -- issued the -- the
envi ronnment al assessment and then asked for coment on it
after it had already issued the interimfinal rules.
There were comments to the agency, and as |'ve said, they
didn't specifically say this. But the agency was
chall enged in the Ninth Circuit and that issue was raised.
And that is enough because the -- the agency had before it
all the predicate facts to take into account the
rel ati onshi p between the stringency of the safety rules
and the environnment. It knew the effects of its actions.
It specifically said that high-risk trucks are both nore
-- nmore polluting and | ess safe.

It had to do that. That's what NEPA requires.
NEPA doesn't require a citizen to cone in and tell the
agency what its options are. It requires the agency to
take that action.

QUESTI ON: Does this agency have the authority
to exclude a perfectly safe truck because in its viewit's
an older truck and will pollute nmore? 1Is that within the

scope of what the agency can do?
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MR. WEI SSGLASS: The agency is to nake safety
choi ces.

QUESTI ON:  Safety choi ces.

MR. WEI SSGLASS: And in doing that it's -- under
NEPA nust take a hard | ook at the environnmental effect on
the safety choices.

QUESTION: No. It -- it has to describe the
environnental effects perhaps, but if -- if it does not
have any -- any power on the basis of environnmental
effects to alter the safety regulations -- | nmean, two
trucks are equivalently safe. Can this agency say, yes,
you're both just as safe, but as a safety regulator, I'm
not going to let you in because you pollute nore? That
has nothing to do with the agency's job as -- as a safety
regul at or.

MR. WEI SSGLASS: The -- the agency is not
required to let any truck in. The agency is -- nmnust
regi ster --

QUESTION: That's true, but it has to exclude it
on the basis of safety considerations.

MR. WEI SSGLASS: That is correct. And in
| ooking at the safety considerations, what it's going --
what it is going to promulgate for the broad cl ass of
trucks, not each individual truck -- it is pronmulgating a

broad cl ass of safety regulations. Any truck that neets

45

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

t hat standard, yes, the agency nust let in. But in
deci di ng what that standard should be, that general
standard, the agency not only can, but has an obligation
to |l ook at the environnental effects --

QUESTION: Are -- are you saying that because
there are varying environnental effects as between old
trucks and new trucks, the agency's obligation is to find
a safety hook in order to keep out the old rather than the
new?

MR. WEI SSGLASS: The -- no. The agency does not
-- does not --

QUESTION: And we'll -- we'll find that the --
you know, the signal lights don't work quite so well on
the old trucks and we'll use that as a basis to keep them
out so there -- so we can mnim ze environnmental danage?

MR. WEI SSGLASS: The agency does not have that
obl i gati on because NEPA does not require substantive
deci sions. But what NEPA requires is that the agency take
a |l ook at those effects.

QUESTION:  All right. Then -- excuse ne. Let
me -- let me ask you this question.

Let's assune the agency concl uded that on al
significant safety factors, the old trucks are just as
good as the new trucks. It also concluded that the old

trucks pollute nore. There -- there is an environnental
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difference. The agency cannot keep out the old trucks for
t hat reason alone. M question is, does the agency have
to prepare an inpact statenment saying we're letting in the
old as well as the new, but in letting in the old, we're
letting in nore highly polluting trucks? Do they have to
prepare that statenent even though their action is, and
legally can be, the sane with respect to the ol dest of the
new?

MR. WEI SSGLASS: Yes, as long as the agency has
-- has a significant choice to make about what the
standards shoul d be.

QUESTI ON:  Suppose under Justice Souter's
guestion, the agency has no choice and it nmust let in the
trucks. Does it still have to prepare the ElIS?

MR. WEI SSGLASS: |If the agency has no choice --

QUESTION: O the EA

MR. WEI SSGLASS: -- then -- then under a nunber
of circuit court cases, which the Governnent cited, the
agency would not have to do it. And that's an open
question for this Court, but the Court doesn't need to
reach it.

QUESTION:  No. But you're -- you're saying, |

t hi nk, suppose the agency is trying to choose between two

headl i ght inspections a year or one. All right. Now, if
you have two a year, in fact, there will be fewer trucks.
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If you go to one a year, there m ght be nore trucks com ng
in and then you will have nore pollution.

Now, if that's a significant difference, then I
guess the agency does have to go into it. But if they
have an EA that tells them you know, it's not that big a
deal because they're going to be about the same number of
trucks regardless, then I would think the burden would be
on the environnentalists to show that that's really wong.
And | think that's the kind of argunment you're making.

And you're telling ne that it's so obviously wong that

even though you didn't raise it in the agency, they should

have figured it out. 1Is -- is that where we are?
MR. WEI SSGLASS: That -- | think that is
accurate about where we are. And -- and the fact is that

there were nunerous comrents to the agency about the
safety things that it should have done and didn't, and
there are nunerous -- there's nunerous -- there's a |ot of
room between the standards that are being inposed on
trucks com ng over the border from Mexico and the
standards that are in -- on U S. trucks.

The agency coul d have made choi ces that would
affect this, that would affect the safety, and that would
al so affect the environment. And the agency concedes
that. The agency concedes it had the discretion, and it

concedes that this could affect the environnent.
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What the agency does is say that that's al
about the President because the President lifted the
noratorium But where that is a m stake is because
Congress was the -- was the body that said when trucks can

cone over, and it gave both the President and the agency

separate authority over that. So it all goes back to
Congress in making this -- this foreign comrerce deci sion.
Now, before | finish ny argunent, | did want to

tal k about the Clean Air Act because this is very
inportant. Justice Souter raised this point. The way the
agency reads the regulations, it -- it would -- it would
be conpletely out of accord with the | anguage of the
statute which --

QUESTION: Did -- did you challenge the regs?

MR. WEI SSGLASS: W -- we did not chall enge the
regs, but we read the regs --

QUESTION: Isn't that the end of the issue?

MR. WEI SSGLASS: No, because we read the regs
very differently than the agency. The agency -- the --
the way the -- the particular regulation reads is that
it's not just where --

QUESTI ON:  Where -- where are you? On 467

QUESTION: 8a, page 8a, isn't it?

QUESTI ON: 46 of your brief or where?

MR. WEI SSGLASS: Actually the -- the critical --
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the critical regulation that the Governnent raised was in
its reply brief. 1It's on page 17 of the -- of the reply
brief.

And -- and there is the definition of continuing
program responsi bility because once the -- the -- you get
past the cause point -- and EPA is very clear that under
the Clean Air Act, it's but-for causation. It says that.
And so we clearly have that here.

Then the question is whether the agency has a
continuing programresponsibility. And there are two
sentences that are separate formul ations of when there is
that responsibility. The -- the Governnment relies solely
on the first sentence, which we do not rely on. That's
when an agency requires some activities.

But the second sentence is the critical
sentence, which is when an agency, quote, takes actions
itself or inposes conditions that result in air pollutant
em ssions. Well, in this case, the agency is -- is taking
action and inposing conditions that are going to result in
em ssi ons because under 350, no trucks cone in at al
until the agency naekes these choices and because in making

the choices, it's inposing conditions that are going to be

absolutely determ native as to what the -- the pollutants

-- how much pollution there's going to be. [If the agency

ratchets up its -- its controls, there's going to be |ess
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pol lution. The agency admts that.

QUESTION: | thought they were relying on the
regul ati on on page 8a of the Governnent's principal brief.
That's certainly what they raised in their -- in their
argument here, which -- which nakes whatever this other
regul ati on says quite irrelevant because it's a definition
of em ssions. And it says that to be an indirect enission
within the act, the Federal agency nust have -- nust be
able to practicably control and maintain control over the
em ssions due to a continuing programresponsibility.

MR. WEI SSGLASS: That's right, and the
regulation I've just read is the definition of continuing
program responsibility. The agency clearly has a
continui ng program responsibility here because as it's
enforcing the regs that it -- that it wites, it's going
to determ ne how nmuch pollution there is. And it clearly
practicably controls the em ssions because, as | said,
both wi thout some choices, there's going to be no trucks
and once the agency maekes the choices, those choices are
going to determ ne how much pollution conmes in because

that's how many trucks and what type are com ng in.

QUESTION:  Well, I -- 1 guess that any -- any
Federal licensing agency for -- for autonobiles or
anything else would -- would come within this and would
have to -- you know, if I don't issue a |license, | can
51
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practicably control the -- the ambunt of em ssions, even
t hough the agency is not a -- an em ssions approving
agency. It's -- it's giving driver's |icenses.

MR. WEI SSGLASS: The -- the -- this is the
tradeoff that Congress made in requiring States to neet
clean air requirenments. It said, yes, we're going to --
we're going to take a stick to the States, as this Court
has said, but we're not going to make it nore difficult as
a -- as a Federal agency for the States to neet its --
their responsibilities under the Clean Air Act. That
woul d be horribly unfair. And that's why the statute is
so broad that if the --

QUESTI ON: Thank you, M. Weissgl ass.

M. Kneedl er, you have 4 minutes remaining.

REBUTTAL ARGUMENT OF EDW N S. KNEEDLER

ON BEHALF OF THE PETI TI ONERS

MR. KNEEDLER: Several things, M. Chief
Justi ce.

The -- the critical point here is that the
agency had no discretion to deny certification to Mexican
trucks that were eligible under -- under the President's
lifting of the noratoriumif they satisfied the -- the
requi renment that they'd be willing and able to conply with
the -- with the statutory standards. So the agency was

really acting under two inperatives. One is its
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preexi sting organic statute and then secondly, the
President's lifting of a noratoriumthat required the --
the Government to live up to its obligations under NAFTA.

QUESTION: What -- I'd like to hear your
response to the argunent, which | didn't realize they were
maki ng i ndependently, that just based on the agency's
avai l abl e choices, it could have made the safety -- have
different safety regulations. That was a sufficient
effect on the environnment that they had to do a --

MR. KNEEDLER: They did not -- they did not --
what -- what they're really arguing is that the agency
shoul d have considered some other alternative. The agency
anal yzed essentially two alternatives, go forward under
our existing regulations -- again, these are procedural,
not substantive regul ations, just regulations designed to
identify whether carriers satisfy substantive standards --
either to go forward under -- under preexisting or -- or
i ntroduce new ones.

The respondents never said to the agency,
there's a third alternative. You can make your new
regul ati ons even nore stringent and here's what you could
do. And in fact, even now, they don't identify what
further strengths --

QUESTION: They're -- they're making basically

the argunent you said they waived.
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MR. KNEEDLER: Yes.

QUESTION:  You know, | nean, that's been pretty
much our whol e discussion. And | think on that, the
Governnment says, well, they're right in principle.
They're saying -- | nean, if in fact an agency has a

choice, A, B, or C, and if you choose A, there's a |ot of

snmoke; B, a little snoke; and C, no snoke, well, they
ought to go analyze it under an EIS. | think you agree
with that.

MR. KNEEDLER: But - -

QUESTI ON:  But you're saying, well, they never
made that point.

MR. KNEEDLER: Ri ght.

QUESTION: They said, but it's so obvious we
didn't have to make it, and besi des, when we got to the

Ninth Circuit, at least in the reply brief, we did make

MR. KNEEDLER: Yes. Well, the inportant thing

is --

QUESTION: AlIl right. So what's your response
to that?

MR. KNEEDLER: The -- the -- first of all, the
agency -- the agency did an EA in order to determne it

didn't have to produce an environnmental i npact statenment.

If they were wwong on that, that should have been call ed
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to their attention on this precise point, specifically
that the agency shoul d have adopted an even nore stringent
alternative. And it's -- and even now, they don't
identify one that the agency could do that wouldn't be --
essentially be a pretext, Justice Souter, as you were
suggesting, that would be consistent with their duty to
et in trucks and -- and still have -- have nore
flexibility.

What they quote for this is on page 193 of the
joint appendi x in the environnental assessnment. It's
i nportant to recognize that that is a portion of the -- of
the environnmental assessnment that repeats that our own
actions, including the inspections, are not going to have
a substantial inpact on the environnment. But even so, we
can -- we can mtigate that tiny inpact, and it's in that
cont ext where the agency says, we can try to screen out
the dirtier trucks. And there's a reference to
environment. It's unclear what it neans, but | think two
pages | ater the court identifies that there could be |eaks
froma truck that would be identified during an inspection
they could turn over to environnental people fromthe
State. So it's focused on a very narrow question, whether
-- whether the inspections would -- would increase the
em ssi ons.

And respondents have never really challenged the
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notion, which is what's being addressed here, that -- that
the increased inspections under these rules would have an
i npact on -- on the environnent.

| did want to address the -- the Clean Air Act
regul ations. W did not raise the regulation that's

guot ed on page 17 of our brief. W relied, as Justice

Scalia pointed out, on the -- under the indirect
em ssions. As | nentioned, the -- the agency has no
continuing control. It isn't the control at the outset.

It's control over the subsequent activities, which is the
word in the regulation, and the -- this agency, a safety-
certifying agency, has no continuing control over where
these trucks will travel in the U S., even whether the --
even whet her the particular trucks come into the U S. --

CHI EF JUSTI CE REHNQUI ST: Thank you, M.
Kneedl er.

The case is submtted.

(Wher eupon, at 12:03 p.m, the case in the

above-entitled matter was submtted.)
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